I. Introduction
Many museums and art libraries have undertaken major initiatives in recent years to digitize their collections of artworks. Digital imaging capabilities represent a significant development in the academic study of art, and they enhance the availability of art images to the public at large. The number of art images available online has expanded rapidly, and these images are increasingly integral to the creation, study, and teaching of art and art history. 1 The possible uses of these images are likewise broad. While many digitization efforts are geared primarily towards making art images available for study -reflecting the centrality of art images for scholarly work and the need to preserve and safeguard original works -digital art images can also serve as sources of enjoyment and creative inspiration. 2 Many of these uses, however, are potentially defined by copyright law or by license agreements imposed by some museums and libraries that attempt to define allowable uses.
Museums and libraries often allow free online access to digital images of their art collections, or supply individual images upon request, but at the same time limit how these images can be used by, for example, prohibiting their reproduction or alteration. The terms and conditions of a museum's website may further prohibit the ability of users to "distribute, modify, transmit, reuse, download, repost, copy, or use the contents of the Site for public or commercial 1 Suzanna Simor, Visual Art Resources Online: Issues, Trends and Challenges, 22 ART DOCUMENTATION 33, 33-40 (2003) (discussing the increased availability of digital art images and their impact on the creation, study, and teaching of art and art history). 2 Id. at 33.
Similarly, terms and conditions commonly limit the accessibility of web images by specifying that they are made available "for the sole purpose of viewing" 4 or "for personal, informational, and non-commercial use only." 5 Whether or not they explicitly claim copyright over art images, museum site terms and conditions thus operate as a means of controlling whether and how online images can be used. Often, these terms and conditions will mean that an online image is not truly available for many purposes, including publication in the context of research or simple enjoyment. Not only do these terms and conditions restrict uses, they also have dubious legal
standing. This paper examines the legal premises behind claiming copyright in art images and the ability to impose license restrictions on their use.
Typically, the terms and conditions governing image usage are set forth in a standardized license agreement developed by the museum. Permission seekers consent to these terms and conditions in order to obtain the image and receive the museum's permission to publish it. For some museums, a single agreement is used for granting permission. whether or not they fall within the scope of copyright protection.
II. Copyright and Licensing Restrictions: Their Scope and Content

A. Assertions of Copyright in Digital Art Images
An image of a work of art, whether the image is produced digitally or in any other medium, often comprises two copyrights. One copyright is in the underlying artwork. If the copyright is still in effect, it may be held by the artist, heirs, or sometimes the museum or other transferee. Those rights must be taken into consideration by any users of the image, leading the user to secure permission or to determine whether the activity may be within fair use or other copyright exception. 12 A second possible copyright is in the digitized reproduction of the artwork, separate and distinct from whatever rights may exist in the original work. 13 This copyright would belong to the museum or library undertaking the digitization effort and thus arguably creating whatever copyrightable aspects may be part of the reproduction. Additionally, any rights of the copyright holder may be further defined by contractual terms and conditions governing the use of the digitized image. 14 Under the law of the United States and likely other countries, however, the existence of a separate copyright in digital reproductions of art is subject to serious doubt.
For copyright to vest in any work under American law, it must be an "original work of work does not qualify for copyright protection. The law protects originality. 20 The court also concluded that a change in the medium of a work-from, for example, an original oil painting to a photographic image-did not constitute originality for purposes of copyright protection. In broad language, the court made this determination about copyrightability of the reproductions:
In this case, plaintiff by its own admission has labored to create "slavish copies" of public domain works of art. While it may be assumed that this required both skill and effort, there was no spark of originality -indeed, the point of the exercise was to reproduce the underlying works with absolute fidelity. Copyright is not available in these circumstances.
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The legal analysis in Bridgeman has generally been greeted with applause, while photographers and some museums have lamented that the images they create, and often market to publishers and others, evidently lack copyright protection. 22 Nevertheless, principles of three-dimensional original to a two-dimensional image. 24 The court emphasized that the plaintiff's purpose was to capture as accurately as possible the shapes of the vehicles. The court also looked for any original contributions and found none:
[T]he facts in this case unambiguously show that Meshwerks did not make any decisions regarding lighting, shading, the background in front of which a vehicle would be posed, the angle at which to pose it, or the like-in short, its models reflect none of the decisions that can make depictions of things or facts in the world, whether Oscar Wilde or a Toyota Camry, new expressions subject to copyright protection. Although the Bridgeman case is consistent with other legal developments, and has been regarded by many commentators as a sound interpretation of the originality requirement, 28 many museums, libraries, and commercial art databases continue to claim copyright in digital images of artworks that are in the public domain. 29 Some images have copyright notices superimposed, and are provided only subject to payment and adherence to license terms and conditions. 30 Similarly, many museum websites include broad statements that all content, including images, contained therein are copyrighted, without regard to whether or not the underlying artworks are in the public domain. 31 Other museums more directly assert that all images "are protected by
United States and International Copyright law and do not constitute material in the public domain," 32 or that "none of the materials published here within may be reused within the public domain." 33 Museums have also taken care to distinguish their art images from those that were at issue in Bridgeman by claiming that "the Images depict objects from the [museum's] collection in a manner expressing the scholarly and aesthetic view of the [museum]. The images are not simple reproductions of the works depicted and are protected by copyright." 34 Thus, despite
Bridgeman, users often face widespread assertions from some libraries and museums that digital 28 Cameron, supra note 7, at 47-48; Wojcik, supra note 10, at 266-67.
art images are subject to copyright, constraining activities such as downloading, copying, publication, the creation of derivative works, and many other uses of art images that may in fact be legally unprotected.
B. Contractual Terms and Conditions
Whether or not the copyright in the reproduction is ultimately found to be legally valid, license terms and conditions of use are also often implicated through contract law. These terms may appear as statements connected with online art databases, or they may be licensing contracts that must be negotiated and accepted as a condition of an institution's release of its image to a user upon request. While the terms and conditions of individual museums and libraries vary significantly, they are often more restrictive than copyright. 35 For example, though copyright protections are subject to a number of exceptions, such as the exceptions for libraries and fair use, contractual terms and conditions have no such limitations. Accordingly, contract terms and conditions can operate to prevent many uses of images that would be lawful under copyright law.
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In addition, many museum and library licensing terms are often drafted so as to prevent any use of the image beyond that specifically requested by the applicant and granted by the museum. In that respect, the terms may not only overreach the language of copyright, they may also define specific uses that are not explicitly a part of copyright law. For example, the ability to reproduce, display, publish, or share the image may be prohibited by the licensing terms even when this would fall under "fair use" or another exception to the Copyright Act. 37 Such terms and conditions take a variety of forms. One common approach is for license agreements to grant permission only for the exact use of the image detailed in the application. License terms may specify that "permission is granted for ONE usage in ONE publication, ONE edition and ONE language only," with any further reproduction requiring "an additional fee and written permission." 38 Terms may also go beyond this "one time use" provision to expressly prohibit the reproduction, conversion, transmission, and distribution of images, as well as the creation of derivative works. 39 Image reproduction is also controlled through provisions that permit reproduction "only from materials originally supplied by the [museum]" and prohibit the reuse, transference, assignment or sale of images and the permission to reproduce them. 40 Significantly, licensing terms and conditions also control the appearance of art images.
They commonly prohibit any modification, preventing both the creation of derivative works and any alteration of the art image such as cropping, bleeding, color composition, or the use of detail.
Some examples of these types of provisions are as follows:
• "Composition may not be masked out, cut down, superimposed with type matter, or in any way defaced or altered."
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• "Any reproduction which deviates from the original photograph or transparency, 37 Allan, supra note 29, at 980-81. • "The image may only be reproduced with the strict understanding that it will not be cropped or altered in any way, bled to the edges, guttered, wrapped around the outside cover if allowed, nor superimposed with any printing. The image must also be surrounded by a white border of appropriate size."
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The substantive scope of licensing terms and conditions is broad. In order to attempt to control the use of art images -particularly where the museum may in fact not hold any copyright to the image -license agreements must address a range of situations and legal issues.
The following examples, culled from publicly available licensing agreements currently in use at a number of museums, provide a sense of this scope. While not comprehensive, this sampling is an overview of terms and conditions that users commonly face when seeking permission to publish or otherwise reproduce art images. (ii) Copyright notification
• "The following documentation: artist, title, medium and dimensions, object date and copyright notification, must accompany the reproduction, either directly under it, on the page facing, on the reverse, or elsewhere in the book, such as in the index or list of illustrations."
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• "Your product must be copyrighted and contain a general notice of copyright which includes the following language: 'Warning: All rights reserved. Unauthorized public performance, broadcasting, transmission, or copying, mechanical or electronic, is a violation of applicable laws. This product and the individual images contained within are protected under the Laws of the U.S. and other countries. Unauthorized duplication, distribution, transmission, or exhibition of the whole or of any part therein may result in civil liability and criminal prosecution. The downloading of images is not permitted.'"
(iii) License term
• "License is granted for one time, non-exclusive use in one medium and one product. • "Material under copyright owned by a third party may not be used in any form and may not be copied or downloaded without permission from the holder of the underlying copyright."
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• "If the work is not in the public domain, requestors will be asked to provide written confirmation indicating that permission has been obtained, and from whom, or that due diligence has been conducted."
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(v) Museum's discretion and approval
• Permission is granted "on a case-by-case basis at the sole discretion of the Institute or the appropriate rights holder."
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• "Special permission is required if the reproduction is to appear as frontispiece, chapter divider, book cover/dust jacket, calendar, poster, individual reproduction, or if it is not referred to directly in the text. In such cases, an additional fee is payable. The final layout must be submitted before production for approval." rights that the law seems to indicate they simply do not have."
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The second commonly cited motivating factor behind image licensing is revenue. 60 It is argued that art museums and libraries rely on the validity of their copyrights and abilities to dictate licensing terms in order to generate income through the use of the images within their 57 Allan, supra note 29, at 982-83. 58 Hamma, supra note 10, at 4. 59 Wojcik, supra note 10, at 273. collections. 61 Without a means to limit the unfettered dissemination and reproduction of these images, museums would be deprived of revenue and lack any means of recouping their economic investments in undertaking digitization efforts. While the licensing of images for commercial purposes -particularly with regard to well-known, "greatest hits" works of art -can undoubtedly result in significant income, however, little evidence suggests that the licensing of noncommercial uses of art images results in significant revenue. 62 Even assuming that it does, profiting from educational and other non-commercial uses of images may be inconsistent with the missions of museums and libraries. The choice to do so is ultimately a business decision that can be evaluated by weighing an institution's economic success or sustainability against its mission, but this process should involve an examination of "how much income justifies the diminution of the institution's mission driven goals?"
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IV. Conclusion: Current Trends and Controversies Relating to Art Image Licensing
In recent years, the use of licensing terms and conditions to control access to and use of art images has been subject to increasing criticism, primarily when considering restrictions imposed on works that are in the public domain. While digitization and internet technologies provide the capability of developing extensive, broadly accessible online art image databases at relatively low cost, copyright and licensing restrictions operate as a significant hindrance on the development of an art "commons" that could do much to engage the public with its artistic and 61 Allan, supra note 29, at 962, 982. 62 Hamma, supra note 10, at 4; Tanner, supra note 44, at 40. 63 Hamma, supra note 10, at 4. charge for educational publication purposes. 70 Despite these developments, however, many libraries and museums continue to impose restrictive terms and conditions on their digital art collections, as well as assert their ability to control the use of digital reproductions of public domain artwork through copyright. Recently, the issue of whether reproductions of art in the public domain can be copyrighted was debated anew, owing to a controversy between Wikipedia and the London National Portrait Gallery. The
Portrait Gallery undertook a digitization program of its collection, and subsequent to making the results of that effort available on its website, high-resolution images were uploaded onto
Wikipedia by one of its volunteers. 71 The Portrait Gallery threatened litigation, arguing that the images are copyrighted and that Wikipedia's appropriation of the images undermines its ability to recoup the cost of its digitization program. 72 In turn, Wikipedia argued that because the works of art are in the public domain, its use of the images is legal, and that the Portrait Gallery is "betraying its public service mission" in seeking to prevent the dissemination of the images. 73 As this episode illustrates, copyright and licensing terms continue to assert restrictions over public domain artworks, as well as to generate significant controversy within the art library and museum community.
This introductory examination of the issues is an indication of the diversity of conditions imposed by museums on the use of images from their collections. More important, this study beyond the limits of copyright law. One might infer that such museums are not content with the exact parameters of copyright protection, or that they perceive a need for more detailed standards. One might also infer that such museums -at least in the United States -are simply not deterred by the ruling in Bridgeman. They may be distinguishing the case, or they may conclude that it does not apply outside the New York jurisdiction, or they may simply be giving it little regard. They may simply be pursuing the familiar technique of employing contract law to override the limits of copyright. Whatever the motivations, license terms continue to be an important part of the accessibility and usability of art images, setting up conflicts with the law and with the public interest. Future studies as part of this project may explore some of these issues.
